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ment of attorney fees in no sense 
increased the amount of money which 
was payable when the note fell due, and 
we are unable to see that it rendered 
that amount uncertain in the least degree. 
It, simply imposed an additional liability 
in cnse suit should be brought, and such 
liability did not become absolute until 
action was instituted. This agreement 
relates rather to the remedy upon the 
note, if a legal remedy be pursued to 
enforce its collection, than to the sum 
which the maker is bound to pay. It is 
not different in its character from a 
cognovit which when attached to prom- 
issory notes does not destroy their nego- 
tiability." 

So in Sherman v. Pyle, 35 Ind. 103 
(1871), it is said by Worden, J., 
" The note if paid at maturity or after 
maturity but before suit brought thereon 
is for a sum certain. * * * In the com- 
mercial world commercial paper is ex- 
pected to be paid promptly at maturity. 
The stipulation for the payment of at- 
torney's fees could have no force except 
upon a violation of his contract by the 
defendant." 

To the same effect are the decisions 
in Louisiana, Dietrich v. Baxjhi el al., 23 
La. Ann. 767 (1871) ; Kentucky, Ga*? 
v. Louisville Banking Co., 11 Bush 180 
(1876) ; and Kansas, Seaton v. Scoville 
et al., Supreme Court, July Term 1877, 
not yet reported, all holding that collec- 
tion-fee clauses do not destroy the nego- 
tiability of notes because they do not 
make the sum payable at maturity un- 
certain, but only impose an additional 



penalty in case of breach of the contract 
at the time appointed for performance. 

It may be noticed that in the Pennsyl- 
vania and Missouri cases the sums pay- 
able were held uncertain as well as con- 
tingent, although the stipulation was for 
the payment of a definite and precise 
collection-fee, to wit, five and ten per 
cent, of the amounts of the notes respect- 
ively, while in some of the other cases 
(as, e. g., Sperry v. Ilorr, and Guar v. 
Louisville Banking Co.), the agreement 
was only to pay " collection" or " rea- 
sonable collection" fees, yet the latter 
were held not to make the sum payable 
sufficiently uncertain to destroy the ne- 
gotiability of the notes. If the view 
intimated by Judge Sharswood, in the 
principal case, should prevail, viz., that 
five per cent., though specified abso- 
lutely, is not to be taken as liquidated 
damages, but only as a penalty to secure 
a reasonable collection -fee, the difference 
in the language would be unimportant, 
but the fact that the more indefinite form 
of agreement has been held not to impair 
the certainty of the sum payable, is an 
indication of the wide divergence be- 
tween the two lines of decision . 

How far the courts, which sustain the 
negotiability of such notes, may be will- 
ing to go upon this point does not yet 
appear, but it is noticeable as indicating 
the caution of counsel in treading a new 
path that in nearly if not quite all of 
the cases, the plaintiffs preferred to ask 
for judgment for the face of the note 
waiving the collection-fee. 

J. T. M. 



Supreme Court of Wisconsin. 

CATHARINE DUNBAR v. J. K. GLENN et al. 

The owner of any peculiar natural product (as the water of a mineral spring), 
which has acquired reputation and mercantile value through his industry, sagacity 
and enterprise, is entitled, like the manufacturer of artificial products, to have his 
original trade-mark protected. 

Where a particular word, or combination of words, used as a trade-mark, by 
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virtue of its original signification, or by association, distinctively points to the 
origin or ownership of the article to which it is applied, it will be protected. 

A generic or geographical name — one which merely designates the city or district 
of country where an article is manufactured or otherwise produced, or which merely 
describes the quality or constituents of the article, and which can be employed with 
truth by other manufacturers, is not subject to legal protection as a trade-mark. 

But where a word which is generic or geographical in its origin is employed 
without reference to its original descriptive or geographical sense and simply for 
purposes of identification and notoriety, and by such use has acquired a value for 
such purposes, it will be protected as a valid trade-mark. 

Thus the name "Bethesda," having been applied by the plaintiff to her mineral 
spring, and used as a mark or brand upon the barrels in which the waters thereof 
were put up by her for shipment and sale, and recorded by her as a trade-mark in 
the patent office, is a proper trade-mark ; and the fact that defendant owns another 
spring within twelve hundred feet of that belonging to plaintiff, which is alleged 
to have exactly the same chemical constitution and curative properties, does not 
entitle him to use such trade-mark; the name "Bethesda," not being the geo- 
graphical designation of any district of country or civil division within or near 
which either of said springs is located. 

This was a bill in equity, praying an injunction against the in- 
fringement of a trade-mark. The facts sufficiently appear in the 
opinion. 

Jenkins, Eltiott $■ Winkler, for appellant. 

1. Complainant is entitled to protection for her trade, without 
reference to her property in the trade-mark : Lee v. Haley, 22 Law 
Times Rep., N. S. 251 ; Christy v. Murphy, 12 How. Pr. 77 ; 
McCardell v. Peek, 28 Id. 120 ; Knott v. Morgan, 2 Keen 213 ; 
Marsh v. Billings, 7 Cush. 326 ; Upton on Trade-marks 93 ; Croft 
v. Bay, 7 Beav. 84; Taylor v. Carpenter, 2 Sandf. Ch. 613; 
Howard v. Henriques, 3 Sandf. S. C. 725 ; Howe v. Searing, 19 
How. Pr. 14 ; Comstock v. Moore, 18 Id. 422 ; Braham v. Bus- 
tard, 1 Hen. & Munf. 447 ; Coffeen v. Brunton, 4 McLean 516 ; 
Leather Cloth Co. v. Am. Leather Cloth Co., 11 Jurist N. S. 513 ; 
Amoskeag Manf. Co. v. Spear, 2 gandf. S. C. 599; Candee v. 
Deere, 10 Am. Law Reg. N. S. 694; Newman v. Alvord, 49 
Barb. 588. 

2. The appellant is injured even if the motives of respondent 
were not fraudulent : Sykes v. Sykes, 3 B. & C. 543 ; Taylor v. 
Carpenter, 3 Story 458 ; Meriden Britannia Co. v. Parker, 13 
Am. Law Reg. N. S. 153 ; but fraudulent intent is to be presumed 
in proportion to the imitation : Croft v. Day, 7 Beav. 84 ; Swift v. 
Day, 4 Robt. 611; Walton v. Crowley, 3 Blatchf. 440- ; Burnett 
v. Phalon, 9 Bosw. 198 ; Fetridge v. Merchant, 4 Abb. Pr. 156 ; 
Comstock v. White, 8 How. Pr. 421. The quality of goods is not 
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regarded : Blofield v. Payne, 4 B. k Aid. 410. And any imita- 
tion by which ordinary people are likely to be misled is an infringe- 
ment : Browne on Trade-marks, sect. 398 ; Seizo v. Provizende, 
Law Rep. 1 Ch. App. 192 ; Hostetter v. Vowinkle, 1 Dillon 329. 

3. The name Bethesda is a proper subject of trade-mark. It is 
the Greek form of a Hebrew word signifying " the house of mercy." 
It does not indicate properties, constituent elements, grades of quality, 
&c, of any substance. 

4. The respondents have infringed complainant's name. See, 
in addition to cases already cited, the following : Burgess v. Burgess, 
17 Jur. 292 ; Harrison v. Taylor, 11 Jur. (N. S.) 408 ; Ainsworth 
v. Walmesley, 44 L. J. 252 ; Southron v. Reynolds, 12 L. T. 77 ; 
Crillott v. Easterlrooh, 47 Barb. 455; Clement v. Maddich, 22 
Law Rep. 428 ; Remson v. Bental, 3 Law Jour. (N. S.) 161 ; Col- 
lins v. Cowen, 3 Kay & Johns. 428 ; Davis v. Kendall, 2 R. I. 
566 ; Williams v. Johnson, 2 Bosw. 1 ; Burrows v. Knight, 6 
R. I. 434 ; Bale v. Smith, 12 Abb. Br. 237 ; Woodward v. Lazar, 
21 Cal. 448; Matsell v. Flannagan, 2 Abb. Pr. (N. S.) 459; 
Smith v. Woodruff, 48 Barb. 438 ; Curtis v. Bryan, 36 How. Pr. 
R. 33 ; Messerele v. Tynbery, 4 Abb. Pr. (N. S.) 400 ; Rowley v. 
Houghton, 2 Brewst. 303; Boardman v. Meredin Co., 35 Conn. 
402 ; Colton v. Thomas, 2 Brewst. 308 ; Dixon Co. v. Guggen- 
heim, Id. ; <?«7Ze8 v. Hall, Id. 342 ; Pedding v. IZbwe, 8 Sim. 477 ; 
Morison v. Salmon, 2 Man. & Gr. 385 ; Hine v. .Lartf, 10 Jur. 
106 ; Rodgers v. Nowill, 5 Man. & Gr. 4360 ; Holloway v. Hollo- 
way, 13 Beav. 209 ; Holloway v. Holloway, 5 Id. ; Eddleston v. 
Ft'cA;, 18 Jur. 7 ; ilffcJ.w(Zrews v. Basset, 10 Id. (N. S.) 550. 

Cottrill $• Gary, for respondents. 

The opinion of the court was delivered by 

Cole, J. — Upon principles which courts of equity have often 
recognised and enforced, we are satisfied that the plaintiff is entitled 
to an injunction restraining the defendants from selling, or procuring 
or offering to be sold any mineral water represented as being " Be- 
thesda Mineral Water," or the water dealt in or sold by the plain- 
tiff, whether so represented by way of trade-mark, label or other 
simulated device. This is a part of the relief demanded in the 
complaint, and to which upon the facts we think she is entitled. 

The law in relation to trade-marks has frequently been the subject 
of discussion in the courts, and it seems to be well settled that the 
owner of any original trade-mark has an undoubted right to be pro- 
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tected in the exclusive use of all the marks, forms or symbols that 
he may appropriate as designating the true origin or ownership of 
the article or fabric to which they are affixed ; but he has no right 
to appropriate a sign or mark which indicates the name or quality 
of the goods, and which others may employ with equal truth for the 
same purpose : Amoskeag Manuf. Co. v. Spear, 2 Sand. S. C. 599 ; 
Coats v. Holbrook, 2 Sandf. Ch. 586 ; Congress Spring Co. v. 
High Rock Spring Co., 45 K Y. 291 ; Canal Co. v. Clark, 13 
Wall. 311. And the rules laid down in respect to an artificial or 
manufactured article are said to apply to the proprietorship of any 
peculiar natural product which a party may have acquired with 
the avails of his industry, sagacity and enterprise ; the owner 
or vendor of the one equally with the owner or vendor of the 
other having a right to the exclusive use of his mark employed 
in connection with the sale of the commodity: Folgbr, J., in 
Congress Spring Co. v. High Rock Spring Co., supra. It is very 
obvious that this must be so, if the reason for the interference of 
the court is founded upon the injury to the owner, when his trade- 
mark is invaded or the fraud upon the public, for whether the 
vendible commodity be natural or artificial, the purchaser has imposed 
upon him an article that he never meant to buy, and the owner " is 
robbed of the fruits of the reputation that he had successfully labored 
to earn :" Duer, J., Amoskeag Manufacturing Co. v. Spear. 
The correctness of these principles was not seriously questioned or 
controverted by the learned counsel on either side on the argument. 
It only remains to determine how they affect or control this case. 

It is in substance alleged in the complaint that the .plaintiff has 
for upwards of seven years last past been the owner of a certain 
mineral spring, in the village of Waukesha, known by the name 
of and generally called the "Bethesda Mineral Spring," the waters 
of which are of great virtue in the cure of diseases, and are widely 
known throughout the United States for their curative properties, 
and which spring is resorted to by large numbers of people from all 
sections of the country to drink thereof; that during all said period 
the plaintiff has offered for sale and sold and shipped to all parts of 
the United States the waters of said spring in barrels, which bar- 
rels are and have been labelled and branded with the plaintiff's own 
proper device and trade-mark, adopted by her for that purpose in 
the year 1869, and which consisted in the word " Bethesda" branded 
on said barrels, and which said trade-mark so appropriated has been 
used and known to identify and distinguish the mineral water ob- 
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tained from the plaintiff's said spring. It is then alleged that the 
plaintiff has caused her trade-mark to be recorded in the patent 
office according to the provisions of the Act of Congress upon the 
subject ; that by reason of the long experience and great care of the 
plaintiff in her business and the good quality of the said mineral 
water the same has become widely known throughout the United 
States as a valuable and useful article, has acquired a high reputa- 
tion as a curative agent for specific diseases, and has commanded 
and still commands an' extensive sale, which is and has been a source 
of great profit to the plaintiff. Further, that the water is known to 
the public and to purchasers and consumers thereof by the said 
name of "Bethesda Mineral Water" and by the plaintiff's own de- 
vice and trade-mark aforesaid; that in the months of May, June 
and July 1876, the defendants, well knowing, but wilfully disregard- 
ing, the plaintiff's rights, fraudulently prepared and offered for sale 
and did at the time this suit was commenced offer for sale at Wau- 
kesha and elsewhere water from a spring of which the defendant, 
Glenn, claims to be the owner and proprietor, and the defendant 
Glenny, the superintendent ormanager, which, with intent to deceive 
and defraud the public and the buyers and consumers thereof, they 
caused to be put up in imitation of the plaintiff's mineral water and 
in similar packages, such packages being labelled with a nearly sim- 
ilar label, and which false label was in the words " Glenn Bethesda 
Mineral Water ;" and that the defendants have caused to be published 
and circulated throughout the United States, and in the principal 
cities thereof, where the Bethesda water of the plaintiff is most 
known and used, printed circulars, one of which is annexed to and 
made a part of the complaint, and that the defendants give out and 
represent that the said water so offered and sold by them is the 
same Bethesda water, and identical with the water from the spring 
of the plaintiff, and that such imitation of the plaintiff's trade-mark 
is calculated to deceive the purchasers and consumers of the mineral 
water from the said Bethesda spring belonging to the plaintiff, and 
actually has and does mislead many of them to buy the article sold 
and advertised by the defendants in the belief that it is the mineral 
water from plaintiff's spring, greatly to the diminution of plaintiff's 
profits and business. It is also alleged that the water so put up 
and sold by the defendants in imitation of the Bethesda mineral 
water from the plaintiff's spring is of a greatly inferior quality and 
wholly unknown and untried as to its curative properties, and that 
by reason of the premises the general esteem and reputation of the 
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genuine Bethesda mineral water has been injured, greatly to the 
dimunition of the business and profits of the plaintiff. These are 
the more material statements of the complaint. 

In their answer the defendants admit that the plaintiff is the 
owner of a certain mineral spring in the village of Waukesha, the 
waters of which possess virtue in the cure of diseases, and which 
are resorted to by numbers of people from different parts of the 
country to drink ; that the plaintiff has by her husband for some 
years offered for sale and sold and shipped to different parts of the 
United States the waters of said spring in barrels, which have been 
labelled or marked in some instances with the words " Bethesda 
Mineral Water, Waukesha, Wisconsin," and in others with the 
word " Bethesda" only on the head of the barrels ; say they have 
no knowledge whether the plaintiff has caused to be recorded the 
trade-mark as alleged, and deny that the word " Bethesda" can 
constitute a lawful trade-mark ; admit that the water of plaintiff's 
spring is of good quality when properly prepared for shipment ; 
that it has become widely known as a valuable and useful article ; 
that it has a high reputation as a curative agent ; that it has a con- 
siderable sale in the United States, and that it is generally known 
as Bethesda or Waukesha water. They deny that they have fraud- 
ulently prepared or offered for sale at Waukesha or elsewhere water 
from a well or spring of which the defendant Glenn is owner or 
proprietor and the defendant Glenny is superintendent with intent 
to deceive the public and the buyers and consumers thereof; or that 
they have caused any water to be put up or sold with any such in- 
tent in imitation of the plaintiff's mineral water or in similar pack- 
ages to it, or that they have labelled any such packages with nearly 
similar label to the plaintiff's alleged label or with a label in the 
words of Glenn Bethesda Mineral Water. They then state that 
the defendant Glenn is. the owner of a spring at Waukesha, situate 
some twelve hundred feet from the spring of the plaintiff; that the 
waters thereof are identical in composition and properties with the 
waters of the spring of the plaintiff; that the defendant Glenn is 
engaged in the sale of the water of his spring and that the defend- 
ant Glenny is the superintendent thereof ; that to a limited extent 
circulars have been issued in the form of the one attached to the 
complaint, but that when the suit was commenced the waters were 
advertised by different circulars ; that the barrels used by them are 
not similar in form to the barrels used by the plaintiff, but are dif- 
ferent and contain no trade-mark or device in the nature of a trade- 
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mark, and are not likely to mislead or deceive the public or induce 
the belief that the barrels of the defendant Glenn are the barrels 
of or contain the waters of the spring of the plaintiff; deny that 
they have ever used the trade-mark of the plaintiff or any copy or 
imitation, semblance or appearance thereof. They aver that the 
waters of both springs have been analyzed by competent chemists, 
and that the analysis shows that the waters of both springs are in 
reality identical and possess the same medicinal properties. These 
are the principal portions of the answer. 

The motion to dissolve the injunction granted by the court com- 
missioner was heard upon the complaint and answer and exhibits 
annexed, and also upon the affidavits of Richard Dunbar and J. K. 
Glenn, the former in support of the injunction and the latter opposed 
thereto. But upon the case presented we are of the opinion indi- 
cated that the injunction should have been continued until the hearing 
of the cause upon the merits. 

Notwithstanding the denial of the defendants, it is difficult to 
believe that in advertising and selling the water of the Glenn spring 
in the way it was advertised and sold, the public were not in fact 
deceived and had reason to suppose when they purchased those 
waters they were really obtaining the waters of the plaintiff's spring. 
At all events it seems a fair inference from all the facts that the 
defendant Glenn attempted to avail himself of the benefit of the 
plaintiff's trade-mark, and to appropriate the good-will of a business 
which the enterprise and care of the plaintiff had established. This 
was certainly calculated to injure the plaintiff and diminish the 
profits of her business. It is admitted that the Bethesda spring had 
become widely known as a valuable and useful commodity or article 
of commerce, and had a high reputation as a remedial agent in a 
certain class of diseases. And it is impossible to believe that the 
defendant Glenn, who owned another spring at "Waukesha, did not 
seek to avail himself of that reputation by the means he resorted to, 
in advertising and selling the water of his own spring. What he 
did do was directly calculated to induce persons to believe that in 
buying the water thus advertised they were obtaining that from the 
plaintiff's spring, which had an established reputation. There is 
an implied admission in the affidavit of Mr. Glenn fiiat prior to the 
service of the injunctional order he had advertised in circulars his 
spring as the " Glenn Bethesda Mineral Water of Waukesha," thus 
appropriating the word "Bethesda," which was really the trade- 
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mark of the plaintiff. Under these circumstances the case seems 
to come fully within the principles of the decision in Congress Spring 
Co. v. High Hock Spring Co., supra, and cases of a kindred char- 
acter, and must be ruled by them. It is true in the Congress Spring 
Case the names or initials of the successive proprietors of Congress 
Spring were upon the bottles containing the water, upon the corks 
of the bottles and upon the boxes in which the bottles were packed 
for transportation. This method served to indicate both the origin 
and proprietorship of the water of Congress Spring, while in the case 
before us the word "Bethesda" may only indicate the origin of 
the water. However this may be, it is sufficient to constitute it a 
trade-mark within the doctrine of the adjudications. 

The learned counsel for the defendants insisted that the word 
" Bethesda" as used by the plaintiff denotes the kind, character, 
quality or utility of the water of her spring and therefore could not 
be a lawful trade-mark. But we do not understand that the plain- 
tiff uses or applies the word in any such sense or for any such purpose. 
It will avail little to resort to the original meaning of the word 
"Bethesda" as denned by Biblical writers. It is sufficient to say 
that the word as used by the plaintiff does not describe any quality 
of the water. It seems to have been adopted to indicate origin or 
ownership and to have a name by which the water could be dis- 
tinguished when bought and sold in the market. The plaintiff has 
the right to the exclusive use of the word when employed as a trade- 
mark for such a purpose. The cases cited on the brief of defendant's 
counsel, clearly recognise such a right. Where the trade-mark in 
its original signification or by association distinctively points to the 
origin or ownership of the article to which it is applied, it will be 
protected. But where it is a generic or geographical name desig- 
nating a city or district of country or is merely descriptive of the 
article manufactured, and which can be employed with truth by 
other manufacturers, it is not entitled to legal protection as a trade- 
mark : Canal Co. v. Clark, supra ; Brooklyn White Lead Co. v. 
Masury, 25 Barb. S. C. 416 ; Wolfe v. G-aulard, 18 How. P. E. 
64 ; Burke v. Cassin, 45 Cal. 468 ; Stokes v. Landgraff, 17 Barb. 
S. C. 608; Corwin v. Daly, 7 Bosw. 222; Caswell v. Davis, 58 
N. Y. 223 ; Tdylor v. Gillies, 59 Id. 331 ; Choyuski v. Colieu, 39 
Cal. 501 ; Perry v. Truefitt, 6 Beavan 66. But this case does not 
fall within any of the exceptions stated to the rule in the above 
cases. Here the plaintiff adopted and applied the name " Bethesda " 
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to her spring to mark or distinguish the waters thereof in the market 
and she has the right to its exclusive use. It is not intended to 
nor does it indicate the quality or constituents of the water, but 
rather its origin or ownership, and as a name for distinguishing the 
water by which it may be bought and sold. 

It follows from these views that the order of the Circuit Court, 
dissolving the injunction, must be reversed and the cause remanded 
for further proceedings according to law. 



Court of Errors and Appeals of Maryland. 

STATE OF MARYLAND, use op ALLEN, v. PITTSBURGH AND 
CONNELLSVILLE RAILROAD CO. 

In an action under the Maryland statute against a corporation operating a rail- 
road lying partly in Maryland and partly in Pennsylvania, chartered by the laws 
of both states, brought in Maryland for the use of the widow and infant child of a 
deceased person, who was killed while in the employment of the defendant, by an 
accident occurring in Pennsylvania, it was held : — 

1. That this statute did not apply to the case of a wrongful act or neglect oo- 
curring in another state, whereby death had been caused. 

2. That in the absence of anything to the contrary, the presumption was that 
the common law prevailed in the state where the alleged wrong was done, and the 
courts here acting upon that presumption afforded the common-law remedy for the 
injury complained of. 

3. But that no such presumption obtained respecting the positive statute law of 
the state. 

4. That it was immaterial that the deceased was a citizen of this state at the 
time of his death. 

The case of The Northern Central Railway Co. r. Scholl, 16 Md. 331, distin- 
guished from this case on the ground that the wrong complained of in that case 
was in violation of a right that the wrongdoer was bound to respect everywhere 
within the limits of the United States, and therefore the case involved no consid- 
eration of the mere local law of Pennsylvania. 

Appeal from the Circuit Court for Allegheny county. 

The appeal in this case was taken by the plaintiffs from the action 
of the court below overruling their demurrer to the defendant's plea 
and quashing the writ. The case is stated in the opinion of this 
court. 

Thomas H. Q-onder and A. H. Blachiston, for the appellants. — 
The appellee is a corporation chartered by the state of Maryland, 
and under its charter may sue and be sued : Act of 1853, ch. 88. 
Vol. XXV.— 86 



